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Commentary
These Regulations are proposed to be made by the UK Government
pursuant to section 8(1) of the European Union (Withdrawal) Act 2018.
These Regulations amend two pieces of legislation, which stem from
Directive 2000/31/EC of the European Parliament and of the Council of 8
June 2000 on certain legal aspects of information society services, in
particular electronic commerce, in the Internal Market, commonly
referred to as the Electronic Commerce Directive (“the Directive”). The
pieces of legislation amended by these Regulations are Schedule 11B to
the Education Act 2002 (“2002 Act”), and the Electronic Commerce
Directive (Adoption and Children Act 2002) Regulations 2005 (“the 2005
Regulations”).
The Directive seeks to contribute to the proper functioning of the internal
market by ensuring the free movement of information society services

(“ISS”) between EEA states and approximating EEA states’ laws concerning
the regulation and provision of ISS.
Article 3 of the Directive sets out the country of origin (“CoO”) principle in
relation to the regulation of ISS. Generally, this principle provides that ISS
must be regulated by the law of the EEA state in which the provider of the
services is established, rather than the law of the EEA state in which the
services are received. The CoO principle is a reciprocal arrangement
between EEA states, from which the UK will no longer benefit in a no deal
exit. These Regulations disapply that principle as it relates to the subject
matter of the 2005 Regulations and Schedule 11B to the 2002 Act.
The 2005 Regulations and Schedule 11B to the 2002 Act gave effect to the
CoO principle in two particular contexts. Specifically, they made provision
relating to the prosecution of certain criminal offences (“relevant
offences”) created by the 2002 Act and, further to modifications made by
the 2005 Regulations, the Adoption and Children Act 2002 (“ACA 2002”).
The amendments will mean that domestic ISS (i.e. those based in England
and Wales) will no longer be automatically treated as having committed a
relevant publishing offence in England and Wales/UK if they publish
prohibited information in an EEA state. They will instead be subject to the
laws of the EEA state in which they are operating. Equally, it will mean
that any EEA ISS will not automatically be exempt from prosecution in
England and Wales/UK.
Legal Advisers agree with the statement laid by the Welsh Government
dated 26 June 2019 regarding the effect of these Regulations.
The above summary and the content of the Explanatory Memorandum to
these Regulations confirm their effect and the extent to which these
Regulations would enact new policy in devolved areas.

